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MARK M. HATHAWAY 
(CA 151332: DC 437335; NY 2431682) 

JENNA E. PARKER (CA 303560) 

'HATHAWAY PARKER 
445 S, Figueroa St, 31 s ’ FI, 

1 os An sides. California 00071 
Telephone: <213) 529-9000 
Facsimile: (213) 529-0783 
E-Mail: mark@hathawavoarkcr.com 
E-Mail: se nna i/hathawavnarker.com 

ANDREW T. MILTENBERG (NY-2399582) 

STUAR'f BERNSTEIN (NY 2371953) 

NESENOFF & MILTENBERG LLP 
363 Seventh Avenue. 5 ih Floor 
New York. New York 10001 
Telephone: (212)-736-4500 
| : Facsimile 212-736-2260 
E-mail: amiltenhem@?nn11 plaw.com 
| E-mail: sbcmslein@nm1lnlaw.com 

KEVIN J. STOOPS (P64371) 

SOMMERS SCHWARTZ, P.C. 

Kevin J. Stoops 

One Towne Square, Suite 1700 
Southfield, Michigan 48076 
Telephone: 248-355-0300 
E-Mail: ithomDson@somnierspc.com 
| E-Mail: kstooDS@sommerspc.com 
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to the benefit of members of the class generally. Petitioner is represented by qualified, 
experienced, and competent counsel. 

11. At all relevant times, Respondent was bound to abide by the procedures set forth in the 
2015 Interim Policy on Sexual Harassment and Sexual Violence (6/17/2015), the University of 
California PACAOS-Appendix-E: Sexual Violence and Sexual Harassment Student Adjudication 
Framework (1/1/2016), the University of California Sexual Violence and Sexual Harassment 
Policy (1/1/2016), the Interim Appendix E - Sexual Violence and Sexual Harassment (SVSH) 
Student Adjudication Framework (3/1/2019), and all local University of California campus 
procedures modeled after the aforementioned systemwide policies (collectively, the “Policies”). 

12. Under the Policies, Respondent placed the entire responsibility for the investigation, 
prosecution, fact-finding, and adjudication of sexual misconduct claims in the hands of a single 
individual who acted as police, prosecutor, jury, and judge without a live, in-person hearing 
before impartial adjudicators where the accused could question or cross-examine the 
complainant and witnesses, an administrative procedure determined to be unlawful by 
California’s Second District Court of Appeal in Doe v. Allee (2019) 30 Cal.App.5th 1036. See 
also, Doe v. Westmont College (2019) 34 Cal.App.5th 622; Doe v. University of Southern 
California (2018) 29 Cal.App.5th 1212; Doe v. Regents of University of California (2018) 28 
Cal.App.5th 44; Doe v. Claremont McKenna College (2018) 25 Cal.App.5th 1055; Doe v. 
Regents of University of California (2016) 5 Cal.App.5th 1055; Doe v. University of Southern 
California (2016) 246 Cal.App.4th 221. 

13. On information and belief, Respondents have been aware of the class of individuals 
improperly disciplined as alleged herein since at least in or about September 2018, and have 
taken no action to correct the deprivation of rights imposed on the class by Respondents nor to 
alleviate the damages suffered by class members as a result of Respondents’ improper actions. 

ALLEGATIONS SPECIFIC TO PETITIONER JOHN DOE 

14. As of January 1, 2017, Petitioner John Doe was a graduate Ph.D. student in good 
standing at a campus of University of California. 
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complainant failed to appear at the hearing and presented no evidence. Petitioner was present 
and responded to questions and presented evidence. 

25. On September 19, 2017, the University’s attorney issued the Appeal Body Hearing 
Decision and concluded that Petitioner not responsible for stalking but confirmed the Title IX 
investigator’s finding that Petitioner was responsible for sexual harassment and reduced the 
sanction from a two-year suspension to a one-year suspension. 

26. On September 25, 2017, Petitioner appealed the Appeal Body decision to the campus 
Vice Chancellor on the grounds that the finding was made in the absence of evidence supporting 
the elements of sexual harassment in the Policy and the application of a minimum one-year 
suspension for “other sexual contact” in the absence of any contact whatsoever was improper. 

27. On October 20, 2017, the Vice Chancellor denied Petitioner’s appeal regarding lack of 
evidence and procedural errors, but reduced the one-year suspension to three months. Although 
the suspension period was reduced, the Vice Chancellor required Petitioner to be re-admitted to 
the University, submit documentation of his ability to be a student “without engaging in any 
behavior that would violate university policy,” and to be placed on Disciplinary Probation for the 
duration of his academic enrollment at the University. 

28. Respondent’s administrative decision against Petitioner is now final. 

29. On information and belief, the following allegations concern additional proposed class 
member(s): 

ALLEGATIONS REGARDING PROPOSED CLASS MEMBER JOHN DOE2 

30. As of January 1, 2016, John Doe2 was a graduate Ph.D. student at a campus of 
University of California with a 3.95 cumulative GPA. 

31. On February 16,2016, the campus Office of Equal Opportunity and Diversity 
(“OEOD”) was notified of allegations that John Doe2 supposedly had a romantic interest in 
another graduate student and had been stalking the other graduate student for the previous four 
years, including hacking her computer, compromising her online accounts, and more recently 
had sabotaged her research work. There were no allegations of an intimate relationship nor of 
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1 intentionally damaged, as opposed to inadvertent contamination or through poor research 

2 techniques by the other graduate student. 

3 42. On June 23, 2016, despite the lack of any direct evidence, the sole Title IX investigator 
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concluded her report with her opinion that “In regards to the allegation of Stalking, the 
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preponderance of the evidence supports a finding that [Doe2] violated the University of 
California Policy on Sexual Violence and Sexual Harassment as implemented in the [campus] 
Guidelines for Reporting and Responding to Reports of Sex Offenses.” 

43. On June 24, 2016, the Director of Student Conduct notified Doe2 of the Title IX 
investigation findings. 

44. The Title IX investigator’s report listed 113 exhibits that were not provided with her 
investigation report, nor provided to Doe2. 

45. The Title IX investigation report listed 40 unidentified witness that had been 
interviewed or provided information in the investigation. The University and the Title IX 
investigator refused to identify the witnesses to Doe2. 

46. The Title IX investigator’s opinion in her investigation report, that Doe2 violated 
University policy, is based on evidence that was never disclosed to Doe2. 

47. On June 28, 2016, Doe2 requested copies of the 113 exhibits cited in the Title IX 

investigation report, the witness statements, and the identity of the witnesses identified only as 

Witnesses 2 through 40 in the report, and other evidence gathered during the investigation. In 

his request to the Director of Student Conduct, Doe2 wrote: 

[Doe2] cannot possibly respond to the Title IX/OEOD 
investigator(s)’ opinions in the summary report without the evidence 
summarized in the report, and certainly not within the five days you 
have demanded in your letter. Your failure to provide the student 
with any of the evidence and requiring the student “to request access 
to the evidence against him does not comply with the requirements 
of a fair hearing.” See, Doe v. University of Southern California 
(Cal. App. 2d Dist. 2016) 246 Cal. App. 4th 221. Common sense 
dictates that the use of secret, unidentified witnesses in a state 
university disciplinary matter does not comport with Due Process. 

48. Doe2 continued to make requests for access to the Title IX investigation file and also 
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provide any additional information that you believe would be relevant.” The University still 
did not provide the 113 exhibits and the identity of all the witnesses. 

68. On or about December 20, 2018, Doe2 received notification from Chris Carrubba-Katz, 
Title IX Principal Investigator from the University Of California Office Of The President, 
Systemwide Title IX Office, that the University was proceeding with the second Title IX 
adjudication process against Doe2. 

69. The second Title IX/OEOD administrative action has remained pending for over a year 
and with no further action from the University since December 2018. 

70. Respondent’s delay excuses any further exhaustion requirement to bring this Petition 
for Writ of Administrative Mandate and Doe2 has no other plain, speedy and adequate remedy in 
the ordinary course of law. 

71. Petitioner seeks by this Petition to exhaust judicial remedies through this Petition for 
Writ of Administrative Mandate. 

72. On information and belief, Respondent’s actions, sanctions, and decision are invalid 
under Code Civ. Proc. § 1094.5. and alternatively, Code Civ. Proc. § 1085, for the following 
reasons: 

a. Respondent failed to grant Petitioner and all members of the class a fair 
hearing; 

b. Respondent failed to implement policies that provide adequate Due Process to 
Petitioner and all members of the class who were accused of sexual 
misconduct and subject to discipline; 

c. Respondent committed a prejudicial abuse of discretion, in that Respondent 
failed to proceed in the manner required by law; 

d. Respondent’s decisions, made based on information gleaned from improper 
administrative proceedings, are not supported by the findings; and 

e. Respondent’s findings are not supported by the evidence. 


28 


73. Petitioner and all members of the class are entitled to an independent, fair hearing 
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VERIFICATION 


I am the named Petitioner in this action. I have read the foregoing petition and know the 
contents thereof. The same is true of my own knowledge, except as to those matters which are 
therein alleged on information and belief, and as to those matters, I believe it to be true. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. Signed on the date below at Davis, California 


Date: August 2, 2019 


Redacted 


Petitioner 
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